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Opi nion by Holtzman, Adm nistrative Trademark Judge:

Mark A. Hoffman (petitioner or "Hoffman") has filed a
petition to cancel a registration owed by Ace Antenna Conpany
(respondent) for the mark ACE TECHNOLOGY for the foll ow ng
goods: ?

Cel I ul ar antennas, cordl ess tel ephone antennas, cb
transcei ver antennas, hand-held radi o antennas, | and nobil e

! Registration No. 2439269, issued March 27, 2001. The word
"TECHNOLOGY" is disclai ned
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radi o antennas, PCN antennas, pager antennas, aerospace

antennas, marine antennas, booster antennas,

t el ecommuni cati ons equi prent, nanely, band pass filters,

conbi ners, band reject filters, satellite-spike antennas,

arrestors, autonobile boosters, cellular RF band power

anplifiers, power dividers, autonobile cellular repeaters,

w reless cellular and pager repeaters, bi-directional

anplifiers, coaxial circulators, HYB couplers, broad band

anplifiers, ferrite isolators, bi-directional anplifiers,

| ow noise anplifiers and | ow noi se bl ock down converters.

In Oass 9.°2

As its ground for cancellation, petitioner alleges that he
is the owner of the mark ACETEC for manufacturer's representative
services in the field of comuni cations conponents; that he
adopt ed and has continued to use ACETEC in connection wth these
services since at |east as early as March 1995 and prior to the
April 12, 1999 filing date of the application that issued into
respondent's registration; and that respondent's mark when
applied to respondent’'s goods so resenbles petitioner's
previously used mark ACETEC for its manufacturer's representative
services as to be likely to cause confusion. Petitioner further
al |l eges that on Novenber 29, 1999, petitioner applied for
regi stration of ACETEC for those services (Serial No. 75859199)

and that the application is suspended pending the outcone of this

pr oceedi ng.

2 At the time the petition to cancel was filed, the registration |isted
not only goods in Class 9, but also services in Class 42, and the
petition was fil ed agai nst both classes. However, the Board detern ned
that the registration issued in error in Class 42 (see order dated
Decenber 16, 2002) and the O fice subsequently issued a certificate of
correction deleting Class 42 fromthe registration. Accordingly, this
petition has gone forward only agai nst the goods in O ass 9.
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Respondent, in its answer, has admtted that petitioner
filed the identified application on Novenber 29, 1999, and has
denied the remaining salient allegations in the petition to
cancel. In addition, respondent has asserted the affirmative
defenses of failure to state a claim failure to join an
i ndi spensabl e party, unclean hands, |aches, equitable estoppel,
and acqui escence. Respondent has al so asserted that it is
entitled to a registration with "a particular restriction,
including but not limted to a geographic restriction...."

Both parties took discovery and submtted evidence during
trial, and both filed briefs on the case. However, it is clear
that neither party attenpted to conply with the applicable rules
regarding the introduction of evidence at trial and neither party
has i ncluded a description of the record in its brief. Thus,
before proceeding further, we need to clarify what evidence is of
record.

We note that, earlier in the proceeding, the parties had
filed cross-notions for sunmary judgnment w th acconpanyi ng
evi dence on the |ikelihood of confusion claim |n an order
i ssued Decenber 16, 2002, the Board denied both notions for

summary j udgment and reset the case for trial.?

® Foll owi ng recei pt of respondent's answer, petitioner filed a notion
to strike all of respondent's affirmati ve defenses except respondent's
assertion that it is entitled to a restricted registration. 1In
addition to its ruling on the sumary judgnent notions, the Board in
its Decenber 16, 2002 order granted the notion to strike as
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No testinony was taken during trial, but each party
submitted during its testinony period notices of reliance on
materials which, for the nost part, are inappropriate for
introduction in that manner. See Trademark Rule 2.122(e) and
TBMP 8704 (2d ed. rev. 2004). The parties also attached hundreds
of pages of exhibits to their briefs and each party has objected
to certain attachnents to the brief filed by the other.

We have determ ned that nost, if not all, of the materials
submtted at trial consist of evidence that had previously been
submtted with the parties' summary judgnment notions.

Ordinarily, evidence submtted in connection with a notion for
summary judgnent is of record only for purposes of that notion
and does not formpart of the evidentiary record at trial unless
it is properly introduced in evidence during trial. See TBW
8§528.05(a) (2d ed. rev. 2004). However, inasnmuch as both parties
have chosen to introduce their evidence in a manner that is not
in accordance with the applicable rules, we will treat all the
evi dence subm tted under the notices of reliance, whether

ot herwi se proper or not, as stipulated into the record.

W will not consider of record any materials attached to the
briefs which were not submtted by the parties during trial. See

TBMP 8704.05(b) (2d ed. rev. 2004). Al of the materials

uncontested, ordering all of the challenged defenses stricken, and
advi sed respondent that geographic restrictions can only be decided in
the context of a concurrent use proceeding.



Cancel | ati on No. 92032096

attached to petitioner's brief, with the exception of the
decl aration of Mark Hof frman, were submtted during trial.
Accordingly, the Hoffrman declaration will not be considered.*
Respondent attached exhibits marked A-D to its brief. W
have determ ned that exhibits A-C are copies of docunents
previously submtted under respondent's various notices of
reliance. However, the docunents conprising exhibit D were not
submtted during trial (nor with the summary judgnent notion) but
instead were submtted for the first tinme wwth respondent’'s
brief. As with the Hoffrman declaration, and in view of the fact
that petitioner, inits reply brief, has objected to this
submi ssion, this exhibit will be given no consideration.?
Thus, the evidence of record for petitioner includes the
foll owi ng: respondent's responses to adm ssion requests; the
decl aration of Dave Barrel; the file contents of petitioner's

pl eaded application Serial No. 75859199 i ncl udi ng speci nens

* Petitioner also attached the declaration of Dave Barrell to its brief
and respondent has objected to its introduction. However, because this
decl aration was subnmitted during trial by petitioner and had al so
fornmed part of the record on summary judgnent, the basis for this

obj ection is not understood and it is accordingly overruled. On the

ot her hand, since the Hoffman decl arati on was not submtted either with
the summary judgnent notion or during trial, we will assunme that
respondent intended to direct its objection to the Hoffnman declaration
and to that extent the objection is well taken.

® The fact that respondent may have produced these docunments to
petitioner during discovery does not provide notice to petitioner that
respondent intended to rely on these docunents during trial. Moreover,
even if we did consider this evidence on the nerits, it would not
change the outcone of this case or any aspect of our decision
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consisting of petitioner's website materials and the Ofice
action refusing registration; petitioner's "fictitious nane
statenment™ and "nane reservation certificate" for "ACETEC
Advanced Communi cation Electronics"” filed with the State of
California on Septenber 16, 1994; copies of respondent's product
cat al ogs; and docunents such as purchase orders and price and
requi renments quotations which petitioner has relied on to show
its first use of the ACETEC nark

Respondent's record includes the followng: (1) a copy of
respondent’'s notion for summary judgnent with attached exhibits
A-D whi ch include portions of the discovery deposition of
Hof f man; ® petitioner's responses to docunent requests; and the
articles of incorporation for Acetec, Inc. dated Novenber 21
2000; and (2) a copy of respondent's response to petitioner's
nmotion for summary judgnment w th acconpanyi ng "suppl enent al
exhi bits" E-I including the declaration of Gnvan Young Koo,
presi dent of Ace Technol ogy Corp., a Korean corporation and

respondent's parent corporation; portions of the discovery

® Although only certain portions of the deposition were submitted with
respondent's brief, the entire deposition was subnmitted in connection
with respondent's notion for summary judgnent. The paper "l odgi ng" the
deposition (which we interpret to nean "nmaking of record"), along with
t he cover page of the deposition was submitted under one of
respondent’'s notices of reliance. Thus, although the deposition itself
was not submitted with the notice of reliance we consider this
sufficient notice to petitioner that respondent intended to rely on the
deposition at trial and we deemthe entire deposition to be of record.
We al so note that petitioner has not objected to respondent's reliance
on the deposition and on the contrary has addressed this evidence on
the nerits.
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deposition of Daeny Yong Sung, Ph.D.; respondent's "conpany
chronol ogy”; a dictionary listing for the term"tec" as an
abbreviation for "technol ogy,"” "technical" and "technician”
obt ai ned from Websters Third New International Dictionary
(1961) ;7 and pages fromthe website of the ACETEC website
(ww. acet ec. com) . ®

We turn then to the question of standing. The record shows,
and there is no dispute, that Hoffnman was operating his
manuf acturer's representati ve business as a sole proprietorship
under the nanme ACETEC Advanced Conmuni cation El ectronics when he
filed his application for ACETEC on Novenber 29, 1999; that
subsequent to the filing of the application, the sole
proprietorship was incorporated by M. Hoffrman on Novenber 21,
2000 as Acetec, Inc.; and that since that tine, it is the
corporation that has rendered the manufacturer's representative
services under the ACETEC mark. The record al so shows that
Hof fman is the president and sol e sharehol der of the corporation.

Hof f man Di sc. Dep., pp. 8, 34.

" Al though the copy of this listing is missing fromthe Board's

el ectronic records (and fromrespondent's sunmary judgnent record), we
have been able to locate the identified resource and we note that it
defines the termas respondent clains. Thus, we take judicial notice
of this definition.

8 Any materials or exhibits that were referenced in respondent's bri ef
in support of or in response to summary judgnent (itens 1 and 2 above)
but not nade part of the record by submtting themat trial will not be
consi der ed.
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Petitioner has based its standing on its asserted common | aw
ownership of the mark and its asserted ownership of an
application that has been refused registration as a result of the
registration herein. Respondent contends that petitioner does
not have standing, and nore particularly, that petitioner
abandoned the mark and | ost his standi ng because once Hof f man
i ncorporated his sole proprietorship, he no | onger owned or used
the mark. Respondent concl udes that since Hof fnman no | onger uses
the mark he cannot be damaged by respondent's registration.
According to respondent, Hoffman "conceded" at his deposition
t hat "he does not know' whet her he owns the mark or whether he
licensed the mark to the corporation. Brief, pp. 3-4. For
exanple, in response to the question, "[t]he corporation, Acetec,
Inc.--well, let me do it this way: Today who owns the mark
Acet ec" Hof fman answered, "I don't know." Disc. Dep. p. 24.

Standing is a threshold inquiry directed solely to
establishing a plaintiff's interest in the proceeding. To
establish standing, it nust be shown that a plaintiff has a "real
interest” in the outcone of a proceeding; that is, plaintiff nust
have a direct and personal stake in the outcone of the
proceedi ng. See Cunni ngham v. Laser Colf Corp., 222 F.3d 943, 55
USPQ2d 1842, 1844 (Fed. Cir. 2000); and Jewelers Vigilance
Commttee, Inc. v. Ulenberg Corp., 823 F.2d 490, 2 USPQ2d 2021,

2023 (Fed. Cir. 1987). See also Lipton Industries, Inc. v.



Cancel | ati on No. 92032096

Ral ston Purina Co., 670 F.2d 1024, 213 USPQ 185, 189 (CCPA 1982).
The purpose of requiring a "real interest” in the proceeding is
to prevent mere interneddl ers who do not raise a real controversy
from bringi ng proceedi ngs before the Board. See R tchie v.

Si npson, 170 F.3d 1092, 50 USPQ2d 1023 (Fed. Cir. 1999).

We find that Hoffman has denonstrated his standing. He has
made of record a copy of his pleaded application for ACETEC
showing on its face that he is the owner and that the application
has been refused registration as a result of the registration
herein. No nore is necessary for standing. See Lipton, supra.

Mor eover, petitioner has shown, prima facie, that he is the
owner of the common | aw mark ACETEC. There is a presunption that
ownership of a mark passes with ownership of the pertinent
business with which the mark is associated. See Plitt Theatres,
Inc. v. Anerican National Bank & Trust Co., 697 F. Supp. 1031, 9
USPQ2d 1226 (ND Il 1988) and J. Thomas McCarthy, MCarthy on
Trademar ks and Unfair Conpetition, 818:37 (4th ed.). Thus, in
this case, the presunption would be that the corporation, Acetec,
Inc., owns the ACETEC mark. However, the record shows that
Hof fman is the sol e sharehol der of the corporation. This
evi dence overcones the presunption that the corporation ows the
mark. As stated by the Court inInre Wlla A G, 787 F.2d 1549,
229 USPQ 274 (Fed. Cir. 1986)(N es, J., concurring), the entity

whi ch controls the nature and quality of the goods or services
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provi ded under the mark is the ower. In view of Hoffman's
ownership of all the stock of the corporation, it is presuned
that he controls the corporation and the nature and quality of
the services rendered by the corporation. Thus, Hoffman is
presuned to be the owner of the mark. See In re Hand, 231 USPQ
487 (TTAB 1986) and McCarthy, supra at 816:36. Mbreover,

al t hough there is no evidence that the corporation was ever
expressly granted a license to use the mark, the evidence is
sufficient to presune at least an inplied license to the
corporation. See MCarthy, supra at 818:43.1 and, e.g.,

Uni versity Book Store v. University of Ws. Bd. of Regents, 33
U S P.Q2d 1385, 1396 (T.T.A B. 1994).

Hof f man havi ng shown, prima facie, that he is the owner of
the application and the owner of the common |aw mark, the burden
shifted to respondent to produce evidence that he is not the
owner. See Lipton, supra, at 189-190 (wherein the Court noted
that a registrant whose registration is cited against a
petitioner's application could "seek to attack the legitinmacy of
[ petitioner's] application” or "in sonme other way negate
[petitioner's] interest ... However, the legitimcy of the
petitioner's activity fromwhich its interest arises will be
presunmed in the absence of evidence to the contrary."). Again,

as the sole sharehol der of the corporation, it is presuned that

10
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Hof f man controls the nature and quality of the services rendered
by the corporation.

Respondent has failed to rebut petitioner's show ng.
Contrary to respondent's apparent contention, Hoffrman's statenent
that he did not know whether he is the "owner" of the mark is not
an adm ssion at all. Moreover, any such adm ssion, even if made,
woul d have been an adm ssion of a conclusion of [aw, not fact,
and as such would not be entitled to great weight.® Respondent
has not rebutted or even disputed any of the facts underlying
petitioner's claimof ownership of the mark such as his
sharehol der status or his presuned control over the nature and
quality of the services provided by the corporation.

PRI ORI TY

Petitioner states in his discovery deposition that he first
used the mark ACETEC in connection with manufacturer's
representative services in the field of communi cati ons conponents
as a sole proprietor in 1994. The fictitious nanme statenent
filed by petitioner with the State of California in 1994 is not
evi dence of petitioner's use of the mark as of that date.

However, petitioner has subm tted documents, including price and

requi renment quotations for communi cati ons conponents and product

° W note, for exanple, that when Hoffman was asked, "Ckay...you as an
i ndi vidual, do you have any objection to the corporation...using the
term' Ace Tec'[sic]" he answered, "I don't know the | egal details...."
Disc. Dep., p. 26.

11



Cancel | ati on No. 92032096

orders, which evidence use of the mark ACETEC by Hoffman in
connection with his manufacturer's representative services as
early as April 26, 1995. 1

Respondent contends that it used the mark ACE TECHNOLOGY i n
1994, prior to petitioner's first use. A party is entitled to
prove an earlier use than the first use dates stated in its
registration, in this case, May 1997, but its proof mnust be
clear and convincing. See Martahus v. Video Duplication Services
Inc., 3 F.3d 417, 27 USPQ2d 1846 (Fed. Cr. 1993). Respondent
has failed to establish any use prior to the April 1995 first use
date of petitioner by clear and convincing evidence. M. Koo
states in his declaration that "[f]rom January 1994 onward, Ace
used ' ACE TECHNOLOGY' in conjunction with its sale of products,
including but not limted to |abelling [sic] those products as

such.” Decl., p. 2. This statenent is not only unsupported by

2 1n order to establish priority, petitioner is required to only show
prior use, not continuous use of its mark. See West Florida Seaf ood
Inc. v. Jet Restaurants Inc., 31 F.3d 1122, 31 USPQ@d 1660 (Fed. Cr.
1994). Moreover, there is no allegation by respondent that Hoffman
abandoned use of the mark at any tinme prior to incorporation of his
busi ness i n Novenber 2000.

1 On February 15, 2002, during the pendency of this proceeding,
respondent filed an anendnent with the Post Registration section of the
O fice to change the dates of use inits registration fromMay 1997 to
January 1994. The anendnent has been entered by Post Registration.
Where a registration is involved in a proceeding before the Board, it
is the Board that has jurisdiction to deternine any proposed amendnents
to the registration. See Trademark Rule 2.133(a) and TBMP 8514.01 (2d
ed. rev. 2004). Thus, the anmendnment should not have been filed with
Post Regi stration, and Post Registration should not have acted on the
anmendnent. Under the circunstances, the anendnent will be given no

ef fect.

12
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any docunentary evidence, but it appears to be contradicted by
ot her statenents he nakes, and noreover is on its face unclear.
M. Koo is president of respondent’'s parent, Ace Technol ogy
Corp., which is a Korean conpany. M. Koo states that Ace
Technol ogy Corp. was incorporated in 1982, but then adds that
"[a]t that tinme, it was called Myung Sung Trading." Decl., p. 1
In 1993, according to M. Koo, a U 'S. subsidiary was forned under
the name Ace M crowave Products, Inc. Thus, when M. Koo says
that "ACE" used the mark, it is unclear which conpany "ACE"
refers to, the Korean conpany or the U S. subsidiary. 1In
addition, M. Koo does not state that such use was in the United
States or in any commerce with the United States.!® W note that
t he "Conpany Chronol ogy" introduced during M. Sung's deposition
contains an entry for February 1993 stating "Established an
overseas office, Ace Antenna Conpany, Inc., Incorporated in the
US...Start-up Capital:...(Wwolly funded by ACE TECH.)". However
t he meaning of that reference is not clear on its face and M.
Sung never satisfactorily explains the entry or what it

represents.'® Thus, respondent has failed to show, by clear and

2 Trademark rights arise solely out of use of the mark in U.S.
comerce. See Person’s Co. v. Christman, 900 F.2d 1565, 14 USPQd
1477, 1479-80 (Fed. Cir. 1990). W would also point out that the issue
here concerns the first use of ACE TECHNOLOGY, not Ace M crowave
Products, Ace Antenna Company or any other asserted "ACE" marKks.

13 W& have already ruled as inadnmssible the materials attached as

"exhibit D' to respondent's brief. |In any event, those materials do
not show use of ACE TECHNOLOGY in the United States or at |east any use

13
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convi nci ng evidence, use of respondent's mark prior to the first
use date established by petitioner.
LI KELI HOOD OF CONFUSI ON

Al t hough petitioner alleged facts in the petition bearing on
the likelihood of confusion, petitioner has taken the position in
his brief that he is entitled to rely solely on the exam ning
attorney's position that there is a |ikelihood of confusion to
prove his case and that petitioner is only required to prove his
priority of use in order to prevail. Petitioner is m staken.
Regardl ess of whether the claimis asserted hypothetically or
directly, petitioner is still required to prove the facts
underlying the |ikelihood of confusion claim?!* The Board is not
bound by decisions of exam ning attorneys. See C neplex Odeon
Corp. v. Fred Wehrenberg G rcuit of Theatres Inc., 56 USPQ2d 1538
(TTAB 2000) .

Thus, we do not have the benefit of petitioner's argunents

regardi ng nost of the relevant |ikelihood of confusion factors.

prior to petitioner's April 1995 proven date of first use. In
addition, the fact that petitioner pleaded a date of first use earlier
than April 1995 in the petition or clained an earlier date in his
deposition is immterial. The only relevant point is that petitioner
proved a date of first use that is earlier than any date proven by
respondent.

Y Fed. R Civ. P. 8(e)(2) provides for inconsistent and hypot heti cal

pl eadings. In effect, the rule allows petitioner to take a position in
the cancel l ation proceeding that is inconsistent with the position
taken before the exanining attorney. See Lia Jene Inc. v. Vitabath,
Inc., 162 USPQ 469 (TTAB 1969) and Watercare Corporation v. M dwesco-
Enterprise, Inc., 171 USPQ 696 (TTAB 1971).

14
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Nevert hel ess, the question of |ikelihood of confusion nust be
determ ned fromthe record, and we find based on the record that
confusion is |ikely.

Here, as in any likelihood of confusion analysis, we |ook to
the factors set forth inInre E. |I. du Pont de Nenours & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973), giving particular
attention to the factors nost relevant to the case at hand,
including the simlarity of the marks and the simlarity of the
goods and services. See Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

Petitioner's mark ACETEC and respondent's mark ACE
TECHNOLOGY convey the sanme neaning and the sanme overal
commercial inpression. Both marks begin with the identical word
"ACE." In respondent's mark, "ACE" is followed by the word
"TECHNCLOGY." In petitioner's mark, "ACE" is followed by the
term"TEC' which, as shown by respondent's dictionary listing, is

sinply a shortened formof "technology." As respondent points

out, "tec" is also defined in the listing as "technician" and

"technical." Wile it is possible that purchasers of
petitioner's services involving comruni cati ons conponents nmay
think of one or the other two neanings in relation to the

services, those purchasers are just as likely to assune that

tec" refers to the "technol ogy" used in those products and

15
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therefore perceive the neaning of ACE TECHNOLOGY and ACETEC as
bei ng the sane.

There are obviously sonme differences in the marks. However,
those differences are far outweighed by their simlarities and do
not affect the nmeaning or the comrercial inpressions the marks as
a whol e convey.

Turning to the goods and services, respondent’'s goods
i ncl ude cel lul ar antennas and cordl ess tel ephone antennas, and
t el ecommuni cati ons equi pnent including satellite-spike antennas,
cellular RF band power anplifiers, coaxial circulators and
ferrite isolators. Petitioner renders manufacturer's
representative services in the field of comuni cations
conponents. Disc. Dep., p. 38. Petitioner states in his
deposition that he does not sell the conmunications conmponents
but rather "facilitates" the purchase of those products. Disc.
Dep., pp. 39, 48. In other words, he acts as a m ddl eman between
manuf act urers of comuni cati ons conponents and manufacturers of
devi ces that incorporate those conponents. The parties' goods
and services, as identified, are on their face rel ated.

Mor eover, the rel atedness of the respective goods and services is
confirmed by respondent's product catal og, indicating that
respondent provides "conponents for... nobile comunication
systens" and petitioner's website materials, show ng that

petitioner represents conpani es that produce not just the sane

16



Cancel | ati on No. 92032096

types of goods but sone of the sanme goods as respondent, such as
coaxial circulators and ferrite isolators. Thus, respondent’'s
goods and petitioner's services are clearly conpl enentary,
closely rel ated goods and services. See, e.g., In re Hyper
Shoppes (Chio) Inc., 837 F. 2d 463, 6 USPQ2d 1025 (Fed. Cir
1988) (finding that confusion may result if the same or simlar
mar ks are used for goods, on the one hand, and for services
i nvol vi ng those goods, on the other).

There is some evidence that the trade channels for the
parti es' goods and services overlap; the parties have pronoted
their goods and services at sone of the sane trade shows.
Hof fman Disc. Dep., p. 68. But even if the goods and services do
not nmove in the sane channels of trade, there is no question that
they would conme to the attention of the same purchasers, i.e.,
manuf acturers of devices that incorporate comruni cations
conponents, under circunstances that would cause themnnaturally
to assune, in view of the simlarity of the marks, that the goods
and services emanate fromthe sane source or that there is
ot herwi se sone connection between them See, e.g., Luzier Inc.
v. Marlyn Chem cal Co., Inc., 442 F.2d 973, 169 USPQ 797 (CCPA
1971). See also, In re Mtsubishi Jidosha Kogyo
Kabushi ki Kai sha, 19 USPQ2d 1633 (TTAB 1991) and In re
I nternational Tel ephone & Tel egraph Corp., 197 USPQ 910 (TTAB

1986) .

17
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Al t hough there is no evidence on this factor, it is
reasonabl e to assune that purchasers of conmunications conponents
are sophi sticated and know edgeabl e about those products, a point
that woul d favor respondent. However, even sophisticated
purchasers woul d be susceptible to source confusion, particularly
under circunstances where, as here, the goods and services are
closely related and are sold under simlar marks. See W ncharger
Corp. v. Rinco, Inc., 297 F.2d 261, 132 USPQ 289, 292 (CCPA
1962). See also Inre Pellerin MInor Corporation, 221 USPQ 588
(TTAB 1983).%* Thus, we find that this du Pont factor favors a
finding of |ikelhood of confusion.

Deci sion: The petition to cancel is granted, and

Regi stration No. 2439269 w || be cancelled in due course.

S As noted earlier, all but one of respondent's affirmative defenses
were ordered stricken by the Board and respondent was plainly advised
regardi ng the remai ni ng defense that geographic restrictions are
irrelevant in an opposition proceeding. Consequently, the Board has
gi ven no consideration to respondent’'s argunments pertaining to these
defenses. |In any event, we would find even on the nerits that the
def enses are unfounded and/or unproven

18



